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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
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bet ween Lauderdal e Lakes and Tal | ahassee, Flori da.
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STATEMENT OF THE | SSUES

The issue in this case is whether Respondent, Arnaldo
Carnouze, P.A., conmtted violations of Chapter 458, Florida
Statutes (2001), alleged in an Administrative Conplaint filed
with Petitioner on February 25, 2004, in DOH Case Nunber 2002-
16502, as anended; and, if so, what disciplinary action should
be taken against his license to practice as a physician
assistant in Florida.

PRELI M NARY STATEMENT

On or about February 25, 2004, an Adm nistrative Conpl aint
was filed with Petitioner Departnent of Health agai nst
Respondent Arnal do Carnouze, P.A., an individual licensed to
practice as a physician assistant in Florida, in which it is
al l eged that M. Carnouze conmitted violations of Subsections
458.331(1)(m, (t), (v), and (nn), Florida Statutes (2001)(All
references to Florida Statutes and the Florida Administrative
Code are to the 2001 versions, unless otherw se indicated).
Respondent, through a Notice of Appearance and El ection of
Rights filed on his behalf by counsel, disputed the allegations
of fact contained in the Adm nistrative Conplaint, expressed
interest in attenpting to resolve the dispute, and, upon failure
of those efforts, a formal adm nistrative hearing.

On June 15, 2006, the matter was filed with the Division of

Adm ni strative Hearings with a request that an adm nistrative



| aw j udge be assigned to conduct proceedi ngs pursuant to Section
120.57(1), Florida Statutes (2006). The matter was desi gnated
DOAH Case Nunber 06-2094PL and was assigned to Adm nistrative
Law Judge Charles C. Adans. The case was subsequently
transferred to the undersigned.

The final hearing was scheduled to be held on Cctober 4 and
5, 2006, by Notice of Hearing entered July 5, 2006.

On Sept enber 21, 2006, a Joint Pre-Hearing Stipulation was
filed by the parties containing certain stipulated facts. Those
facts have been included in this Recommended Order.

On Sept enmber 25, 2006, Petitioner's Mtion to Amend the
Adm ni strative Conplaint was filed. Petitioner sought to anend
the Adm nistrative Conplaint by substituting the initials of
patient "G S." contained in the Adm nistrative Conplaint with
"G C" in the Arended Adm nistrative Conplaint. Petitioner also
requested that paragraph 95 be anended by substituting "Rule
64B8- 30. 012, F.A.C." for "Rule 64B8-30.009, F.A. C. ", and "Rule
64B8- 12(2)(a)2, F.A.C." for "Rule 64B8-30.009(2)(a)2, F.A.C ."
The Motion to Anend was consi dered during a notion hearing
conducted by tel ephone on Cctober 3, 2006, was granted, and was
menori alized at the conmencenent of the final hearing on
COct ober 4, 2006.

Petitioner's Mdtion for Oficial Recognition and

Respondent's Motion for O ficial Recognition were al so



consi dered during the October 3, 2006, telephone notion hearing.
Both were granted during the tel ephone notion hearing and
subsequently nenorialized at the comencenent of the final

heari ng.

Petitioner's Mdtion to Inpose Sanctions, to which a
response had been filed by Respondent, was al so consi dered
during the tel ephone notion hearing. Petitioner sought inits
Motion to prohibit Respondent fromtestifying in this matter and
to exclude the opinion testinony of any expert w tnesses offered
by Respondent based upon statenents, docunents, facts, or other
evidence obtained from M. Carnouze. The question of whether
M. Carnouze should be prohibited fromtestifying was determ ned
to be noot, based upon representations of counsel for
M. Carnpuze that he would not testify at the final hearing. As
to the exclusion of expert opinions, a ruling was reserved unti l
appropriate objections were made during the hearing to specific
t esti nony.

At the final hearing conducted on Cctober 4, 2006,
Petitioner offered six Exhibits, which were admtted.
Petitioner's Exhibit nunbered 1 is a transcript of the
deposition testinony of James L. Cary, P.A -C, MHA, who is
accepted as an expert witness. M. Cary's deposition was taken,
not by Petitioner, but by Respondent. Respondent presented the

testi nony of Manuel Fernandez- Gonzal ez, MD. (accepted as an



expert in enmergency nedicine); and Julio Lora, MD. (accepted as
an expert in cardiology and internal nedicine). Respondent had
admtted three Exhibits.

The final hearing was continued to Cctober 11, 2006, due to
the unavailability of Respondent's final witness. That w tness,
Harry W Lee, MD. (accepted as an expert in energency
nmedi ci ne), appeared by video teleconferencing. Petitioner's
Exhi bit nunber 4 was admitted at this portion of the final
heari ng.

The t hree-volunme Transcript of the final hearing was filed
on October 30, 2006. By Notice of Filing Transcript entered
Cct ober 31, 2006, the parties were inforned that the Transcri pt
had been filed and that their proposed recommended orders were
to be filed on or before Novenber 9, 2006. The date for filing
proposed reconmended orders was extended to Novenber 17, 2006,
at the request of Respondent.

Both parties filed Proposed Recommended O ders on
Novenber 17, 2006. The proposed orders of both parties have
been fully considered in rendering this Recommended Order.

FI NDI NGS OF FACT

A. The Parti es.

1. Petitioner, the Departnent of Health (hereinafter
referred to as the "Departnent”), is the agency of the State of

Florida charged with the responsibility for the investigation



and prosecution of conplaints involving physicians and
physician’s assistants licensed to practice nedicine in Florida.
§ 20.43 and Chs. 456 and 458, Fla. Stat.

2. Respondent, Arnal do Carnouze, P.A., is, and was at the
times material to this matter, a physician's assistant |icensed
to practice in Florida, having been issued |icense nunber PA
9100713.

3. M. Carnpuze's address of record at all tines relevant
tothis matter is 6545 Sout hwest 95th Avenue, M am , Florida
33173.

4. No evidence that M. Carnpuze has previously been the
subject of a license disciplinary proceedi ng was of fered.

B. M. Carnouze's Supervising Physician.

5. At the tinmes relevant M. Carnobuze worked under the
supervi sion of Dr. Manuel Fernandez-CGonzal ez, a physician
licensed to practice nedicine in Florida.

6. Dr. Fernandez- Gonzal ez, who has practi ced energency
nmedi ci ne, holds Florida nedical |icense nunber ME 17907.

7. Dr. Fernandez-Conzalez currently practices famly
medi ci ne at 9600 Sout hwest 8th Street, Mam, Florida.

8. Prior to April 2002, Dr. Fernandez-Conzal ez and
M. Carnouze worked together in Mam , providing energency room
care and seeing patients at a nursing hone. The enmergency room

services were provided pursuant to enpl oynent contracts that



both had entered into with a conpany providing emergency room
services at the hospital in south Florida where Dr. Fernandez-
Gonzal ez and M. Carnouze provi ded services.

C. M. Carnpuze's Assignhnment to Weens Menorial Hospital.

9. The conpany for which M. Carnouze was enpl oyed al so
provi ded energency room services for Wens Menorial Hospital
(hereinafter referred to as "Wens").

10. Weens is located in Apal achicola, Florida, located in
the Florida Panhandl e, approximtely 520 mles fromM am.

11. Weens is a rural hospital, licensed under Chapter 395,
Florida Statutes. It does not have 24-hour, on-site ancillary
servi ces such as X-ray, |aboratory, and respiratory therapy.
These services are available to the enmergency roomon an on-cal
basi s after business hours.

12. At the tines relevant, Malvinder Ajit, MD., a Florida
i censed physician, was the Director of the Energency Depart nent
at Weens. Dr. Ajit has not provided any docunentation to the
Departnment indicating that he has ever acted as supervising
physi cian of record for M. Carnouze.

13. M. Carnobuze was assigned by the conpany by which he
was enployed to work in the energency roomat Wens in Apri
2002 and again in June 2002. He worked in the energency room at

Weens as a physician's assistant for part of April 2002, and



part of June 2002. Wile at Wens, M. Carnouze provided
emer gency room nedi cal services to nore than 100 patients.

14. Wiile working at Wens, Dr. Fernandez- Gonzal ez, who
remained in Mam, continued to act as M. Carnouze's
supervi si ng physi ci an.

15. M. Carnpuze did not notify the Departnent that he was
practicing as a physician's assistant at Weens in April or June
2002. The evidence, however, failed to prove that M. Carnobuze
was working for, and thus "enployed,"” by anyone different from
t he enpl oyer that he worked for in Mam . The only evidence on
this issue proved that M. Carnouze continued throughout the
rel evant period to work for Dr. Fernandez- Gonzal ez and the
conpany that provided energency room servi ces at Wens.

D. Dr. Carnouze's Treatnent of Patient A M

16. On June 7, 2002, Patient A.M, an 84-year-old fenale,
was brought to the energency room (hereinafter referred to as
the "ER'), at Wens by anbul ance. She arrived at approxi mately
23: 24 hours (11:24 p.m).

17. A M's nedical history included congestive heart
failure, coronary artery disease, and atrial fibrillation. She
presented to M. Carnpuze in apparent respiratory distress
(respiratory rate of 36 to 40), had no neasurabl e bl ood

pressure, and a pulse rate of 100 to 108.



18. Wiile being transported to the ER from her honme, A M
was given oxygen by rebreather mask. During her transport, her
oxygen saturation |level inproved from68%to 91%

19. M. Carnouze assessed A M's condition, obtai ned her
medi cal history, ordered | ab work and other tests, and ordered
and initiated nebulizer treatnments for her. She was alert,
oriented and had a d asgow score of 15/15, indicating she was
responding to verbal and pain stimuli.

20. M. Carnouze ordered nebulizer treatnments with
al buterol and atrovent to assist her breathing. Additionally,
A.M received 100% oxygen through a nonrebreat her mask

21. M. Carnouze also determned that A M was "dry,"
meani ng that her fluid volume was depl eted and, therefore, she
was dehydrated. As a result, her blood pressure was low. In an
effort to treat this condition, M. Carnouze ordered an |.V.
with 0.9 normal saline. He also ordered a Dopamine drip to
increase AM's heart rate in an effort to increase her bl ood
pressure.

22. M. Carnouze appropriately denied a request froma
nurse to admnister Lasix to AM, because A M was "dry."
Lasix is a diuretic used to decrease fluid volune. It opens the
arteries and reduces fluids, thereby I owering bl ood pressure.

Lasi x was contraindicated for AM and contrary to the



appropriate efforts initiated by M. Carnobuze to treat AM's
| ow bl ood pressure.

23. Despite M. Carnouze's treatnent of A M, her
condition continued to deteriorate.

24. At or near 23:50 hours (11:50 p.m), approxinmtely
25 mnutes after AM had arrived at the ER, an ER nurse
contacted AAM's primary physician by tel ephone and obtai ned an
order to adm nister Lasix to AM The Lasix was admni ni stered
i medi ately. A M's oxygen saturation |level was 81% down 10
poi nts since her arrival, when the Lasix was adm ni st ered.
Wthin half an hour, at 0:18 hours (18 mnutes after m dni ght)
on June 8, 2002, A .M's oxygen saturation |evel had dropped
anot her 10 points, to 71% A M then "crashed and coded."

25. M. Carnopuze initiated appropriate energency neasures
when A.M coded, including initiating Cardi o Pul nonary
Recitation and endotracheal intubation. A M was given
epi nephrine, atropine, and a CVP |line was placed. These actions
by M. Carnobuze were appropriate.

26. M. Carnouze did not attenpt or order that AAM be
i ntubated prior to 0:18 hours when she coded.

27. A M's primary physician, Dr. Sanaullah, arrived at
the ER Shortly after she coded, Dr. Sanaullah continued the
sane efforts initiated by M. Carnouze. A M, however, did not

recover, expiring at 01:00.
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E. The "Standard of Care" for Treating A M

28. Four expert witnesses testified in this matter,
rendering opinions as to whether M. Carnouze's treatnent of
A.M was consistent with "that |evel of care, skill, and
treatnment which is recogni zed by a reasonably prudent simlar
[ physi ci an assistant] as being acceptable under simlar
conditions and circunstances. . . " (hereinafter referred to as
the "Standard of Care"). The expert w tnesses who testified
were Dr. Fernandez-CGonzal ez, Dr. Julio Lora, Dr. Harry W Lee,
and Janes L. Cary, P.A

29. Dr. Fernandez-Conzalez's testinony as to whet her
M. Carnmouze treated AM wthin the Standard of Care is
rejected for lack of credibility. Dr. Fernandez-Conzal ez's
testi mony has been found to lack credibility for the reasons
expl ai ned by Petitioner in paragraph 25 of Petitioner's Proposed
Recommended Order. That paragraph, except for the |ast two
sentences, is hereby adopted. Additionally, Dr. Fernandez-
Gonzal ez's testinmony is rejected because, in the undersigned's
j udgnment, he nade too nuch of an effort to give the answers that
he appeared to conclude that M. Carnouze wanted himto give.

30. The testinony of Dr. Lora on the other hand is found
to be credible. Dr. Lora, testifying as an expert in cardi ol ogy
and internal nedicine, offered convincing explanations as to why

M. Carnouze did not violate the Standard of Care in his overall

11



treatment of AM and, in particular, in not attenpting to
intubate AAM earlier than he did. Dr. Lee's testinony, while
corroborating Dr. Lora's testinony, was cunulative and of little
wei ght .

31. A M was reported to be awake, alert, and oriented.
She was breathing, albeit with difficulty, on her own.
Therefore, it was appropriate for M. Carnobuze to attenpt the
ot her nmeasures to assist her breathing he instituted.

32. M. Cary's testinony, while credible, was not
convincing, especially given Dr. Lora's expert opinions.
M. Cary's testinony was taken during a discovery deposition by
Respondent and, as a result, the benefit of his testinony to
Petitioner's case was |imted.

33. The evidence failed to prove that M. Carnouze
viol ated the standard of care:

a. In his treatnment of A M;

b. By failing "to contact his supervising physician, the
ED director, and/or Patient AM's primary physician for
assistance in treating Patient AM";

c. By failing "to identify a treatnent plan for Patient
A M"; and

d. By failing "to consult his supervising physician prior

to ordering Denerol, a controlled substance, for Patients C M,
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J.S., BM, RM, MF., GC., GB., KS., CW, MAC, RS,
and K. M"

F. M. Carnmpuze's Treatnent Pl an and Medi cal Records for

Patient A M

34. M. Carnouze, as the Departnent has conceded in
Petitioner's Proposed Recomended Order, paragraph 13, page 20,
did identify a treatnent plan for Patient A M

35. Having found that M. Carnouze did not err when he did
not initiate intubation of A M earlier than he did, the
evidence failed to prove that "he failed to naintain nedical
records that justified the course of treatnent in that he fail ed
to record a reason for not intubating sooner in an attenpt to
address Patient A M's respiratory distress."

36. There is no indication in M. Carnouze's nedi cal
records for AM that M. Carnouze attenpted to contact Dr. Ajit
or Dr. Fernandez- Gonzalez. The medical records do indicate,
however, that A M's primary physician, Dr. Sanaullah, was
"notified and arrived for code.” Wile the evidence did not
prove who notified Dr. Sanaul |l ah, Petitioner failed to prove
that M. Carnouze was not responsible for Dr. Sanaullah's
notification.

37. M. Carnouze failed to identify hinself by nanme or

professional title in AM's nmedical records. He also failed to

13



i nclude Dr. Fernandez- GConzal ez's name and title in AM's
medi cal records.

38. M. Carnouze did not ensure that either the signature
of his supervising physician or Dr. Ajit was included on AM's
medi cal records.

39. Wile the quality of M. Carnouze's nedical records
for AM was correctly characterized as "mnimally accept abl e"
by M. Cary, the evidence failed to prove clearly and
convincingly that those nedical records were not adequate. This
finding is based upon the | ack of an unequivocal opinion from
M. Cary concerning the adequacy of the nedical records and a
conparison of M. Cary's opinions with those of Dr. Lee in
support of M. Carnouze's nedical records for Patient A M

40. M. Cary, on the one hand, made the follow ng negative
coments about M. Carnouze's nedical records for A M

a. "[T]he record isn't really clear on what did happen
because he did not wite down any tinmes on intervention of what
he did." Petitioner's Exhibit nunbered 1, page 14;

b. "[When you | ook at this face sheet here you don't get
a picture of what happened and at what tine, there's no real
times there, no progression of the treatnent."” Petitioner's
Exhi bit nunbered 1, page 67.

c. M. Cary stated that there was no tine noted in Patient

A.M's history/physical section, and that a portion of that
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section was illegible. Petitioner's Exhibit nunbered 1, page 21
and 25.

41. On the other hand, M. Cary stated that "[the nedical
record for AM] is mnimally acceptable, it just doesn't give a
good clear picture of the sequence of events." Petitioner's
Exhi bit nunbered 1, page 68. M. Cary also stated the follow ng
when asked if he thought M. Carnouze naintai ned nmedi cal records
that justified the course of his treatnent regardi ng Patient
A M: "There were nedical records that were there, | think they

coul d have been nore conplete and nore detailed . These
statenents, taking into account the fact that M. Cary was able
to read alnost all of M. Carnouze's nedical record pertaining
to AM on direct exam nation by counsel for M. Carnouze,
reduces the effectiveness of his other opinions.

42. Finally, it is noted that all of M. Carnouze's
experts, along with M. Cary, were able to read M. Carnouze's

notes, other than a word or two.

G Patients CM, J.S., BM, RM, MF., GC, GB.,,

KS, Cw, MAC, RS, and KM

Patient C M

43. On April 23, 2002, Patient CM, a 20-year-old nale
presented to M. Carnpuze at Weens' ER C. M conpl ai ned of a
server headache. |In pertinent part, M. Carnouze ordered 50

mlligrans of Denerol and 50 mlligranms of Vistaril.
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Pati ent J.S.

44, On April 24, 2002, Patient J.S., a 37-year-old female

presented to M. Carnpbuze at Weens' ER J. S. conpl ai ned of a

burn. In pertinent part, M. Carnouze ordered 50 mlligranms of
Denmerol and 50 mlligranms of Vistaril.
Patient B.M

45. On April 24, 2002, Patient B.M, a 46-year-old fenal e,
presented to M. Carnouze at Wens' ER B.M conpl ained of a
headache of two-days' duration. In pertinent part, M. Carnouze
ordered 25 mlligrams of Denerol adm nistered to B.M at the ER

46. M. Carnouze noted in the nedical record for BM a
di agnosi s of scabi es/ headache cluster, severe. This is the only
di agnosi s nmade at Wens' ER for B.M

Patient R M

47. On April 24, 2002, Patient RM, a 73-year-old male,
presented to M. Carnmouze at Wens' ER R M conpl ai ned of
abdom nal pain and constipation of several days’ duration. 1In
patient part, M. Carnouze ordered 50 m|ligrans of Denerol and
50 mlligrans of Vistaril admnistered to RM at the ER

48. M. Carnouze noted in the nedical record for RM a
di agnosi s of abdomi nal pain, inpaction. This is the only

di agnosi s nade at Wens' ER for R M
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Pati ent M F.

49. On April 25, 2002, Patient MF., a 34-year-old fenal e,
presented to M. Carnouze at Wens' ER. M F. conpl ai ned of
left-flank pain. 1In relevant part, M. Carnouze ordered 50
mlligrans of Denerol and 50 mlligrans of Vistaril adm nistered
to MF. at the ER

50. M. Carmouze noted in the nedical record for MF. a
di agnosis of left-flank pain, |left nephrolithiasis.

Pati ent G C.

51. On June 7, 2002, Patient G C., a 20-year-old nal e,
presented to M. Carnouze at Weens' ER G C. conpl ai ned of
right-flank pain. In relevant part, M. Carnpouze ordered two
separate doses of Denerol, 50 mlligrans each, and Vistaril,
50 mlIligrans each.

Pati ent G B.

52. On June 7, 2002, Patient G B., an 83-year-old fenal e,
presented to M. Carnouze at Weens' ER G B. conpl ai ned of
wrist, knee, and |l eg pain, secondary to a fall. 1In relevant
part, M. Carnouze ordered two separate doses of Denerol,

50 mlligrans each, and Vistaril, 50 mlligrans each.

53. M. Carnmouze noted in the nedical record for GB. a

di agnosi s of chest contusion, |eg edema, and right Colles’

fracture. This is the only diagnosis nmade at Wens' ER for G B.
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Pati ent K. S.

54. On June 8, 2002, Patient K S., an 18-year-old fenal e,
presented to M. Carnouze at Wens' ER K. S. conpl ai ned of
| oner back pain secondary to a fall. 1In relevant part,
M. Carnouze ordered Denerol, 50 mlligranms, and Vistaril,
50 mlligrans.

55. M. Carmouze noted in the nedical record for K S. a
di agnosi s of intractable back pain, trauna to spine. This is
the only diagnosis nmade at Wens' ER for K S.

Pati ent C W

56. On June 8, 2002, Patient C.W, a 46-year-old female,
presented to M. Carnmpuze at Weens' ER. C. W conpl ai ned of
headache and di zziness. 1In relevant part, M. Carnouze ordered
Denerol, 50 mlligrams, and Vistaril, 50 mlligrans.

57. M. Carmouze noted in the nedical record for CW a
di agnosi s of headache and anema. This is the only diagnosis
made at Weens' ER for C W

Pati ent M A. C

58. On June 9, 2002, Patient MA C, a 49-year-old fenal e,

presented to M. Carnouze at Weens' ER M A C. conpl ai ned of

pain in the |l ower right abdonen and back. |In relevant part,
M. Carnouze ordered Denerol, 50 mlligrans, and Vistaril,
50 ml1ligrans.
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59. M. Carnouze noted in the nmedical record for MA C. a
di agnosi s of diabetes nellitus and abdomi nal pain. This is the
only diagnosis made at Wens' ER for MA C

Patient R S.

60. On June 9, 2002, Patient R S., a 34-year-old nale,
presented to M. Carnouze at Weens' ER R S. conpl ai ned of
shoul der pain. 1In relevant part, M. Carnouze ordered Denerol,
50 mlligrams, and Vistaril, 50 mlligrans.

61. M. Carnmouze noted in the nedical record for RS a
di agnosi s of right shoul der tendon tear. This is the only
di agnosi s nade at Wens' ER for R S

Pati ent K M

62. On June 11, 2002, Patient K M, a 52-year-old male,
presented to M. Carnpuze at Weens' ER. R S. conpl ai ned of
wist pain secondary to a fall. |In relevant part, M. Carnouze
ordered Denerol, 50 mlIligrams, and Vistaril, 50 m|ligrans.

63. M. Carnouze noted in the nedical record for KM a
di agnosis of a Colles' fracture. This is the only diagnosis
made at Weens' ER for K S.

Facts Common to Patients CM, J.S., BM, RM, MF.,

GC, GB., KS, cw, MAC, RS, and KM

64. M. Carnpouze did not note in his nedical records for
Patients CM, J.S., BM, RM, MF., GC., GB., KS, CW,

MAC, RS, and KM (hereinafter referred to jointly as the
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"Pain Patients "), that he had consulted with Dr. Fernandez-
Gonzalez or Dr. Ajit prior to ordering Denerol for the Pain
Patients. Denerol is a controlled substance.

65. Dr. Fernandez-CGonzal ez' testinony regarding all eged
consul tations he had with M. Carnobuze concerning the Pain
Patients and other patients seen by M. Carnouze while at Wens
is rejected as lacking credibility for the reasons expl ai ned,
supra.

66. M. Carnouze also failed to note in the nedical
records for the Pain Patients his nane and professional title.
H s name was stanped on the Energency Room Record he conpl et ed
for Patients MAC, GM, and RS. Hs nane was also witten
into the space under "Tine/lnitials" on the Emergency Room
Record for Patients MAC, CW, RM, and J.S. None of these
records, however, included his title of "physician assistant.”

67. M. Carnouze failed to identify Dr. Fernandez- Gonzal ez
or Dr. Alit by nanme and professional title in the nedical
records of the Pain Patients.

68. M. Carnpuze failed to ensure that the signature of
Dr. Fernandez- Gonzalez or Dr. Ajit was included in the nedical
records of the Pain Patients.

H The G her "106 Patients".

69. While at Wens ER, M. Carnouze provi ded nedi cal

services, in addition to AM and Pain Patients, to 106 ot her
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patients at issue in this case (hereinafter referred to as the
"106 Patients"). Petitioner's Exhibit nunbered 4 is a conposite
exhi bit of medical records for the 106 Patients. There are
approximately two patients for whom nore than one nedical record
has been included in Petitioner's Exhibit nunbered 4. The
foregoing findings relate to the 108 nmedical records for the 106
Patients.

70. M. Carnouze failed to note in nost of the nedica
records for the 106 Patients his nane and professional title.

O the approxinmately 108 records, M. Carnopuze's nane does not
appear in any fashion on 48 of them The rest either include
his nanme (but not title) either stanped on the record or witten
into the box titled "Tine/lInitials.” On two of the nedical
records both M. Carnouze's nane and "P. A " have been witten
into the box titled "Tine/lInitials."

71. M. Carnouze failed to identify Dr. Fernandez- Gonzal ez
or Dr. Alit by nanme and professional title in the nedical
records of the 106 Patients.

72. M. Carnouze did not ensure that either the signature
of his supervising physician or Dr. Ajit was included on the

medi cal records of the 106 Patients.
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CONCLUSI ONS OF LAW

A. Jurisdiction.

73. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569, 120.57(1), and
456. 073(5), Florida Statutes (2006).

B. The Burden and Standard of Proof.

74. The Departnent seeks to inpose penalties against
M . Carnouze through the Anended Adm nistrative Conplaint that
i ncl ude suspension or revocation of his |license and/or the
imposition of an admnistrative fine. Therefore, the Departnent
has the burden of proving the specific allegations of fact that
support its charge that M. Carnouze viol ated Subsections
458.331(1)(m, (t), (v), and (nn), Florida Statutes, by clear and

convi nci ng evidence. Departnent of Banking and Fi nance,

Di vision of Securities and | nvestor Protection v. Osborne Stern

and Co., 670 So. 2d 932 (Fla. 1996); Ferris v. Turlington, 510

So. 2d 292 (Fla. 1987); Pou v. Departnent of |nsurance and

Treasurer, 707 So. 2d 941 (Fla. 3d DCA 1998); and Section
120.57(1)(j), Florida Statutes (2005)("Findings of fact shall be
based on a preponderance of the evidence, except in penal or
Iicensure disciplinary proceedi ngs or except as otherw se

provi ded by statute.").
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75. \What constitutes "clear and convincing" evidence was

described by the court in Evans Packing Co. v. Departnent of

Agricul ture and Consuner Services, 550 So. 2d 112, 116, n. 5

(Fla. 1st DCA 1989), as follows:

[C] | ear and convi nci ng evi dence
requires that the evidence nust be found to
be credible; the facts to which the
Wi tnesses testify nust be distinctly
remenbered; the evidence nust be precise and
explicit and the wi tnesses nust be | acking
in confusion as to the facts in issue. The
evi dence nust be of such weight that it
produces in the mnd of the trier of fact
the firmbelief or conviction, wthout
hesitancy, as to the truth of the
al | egati ons sought to be established.
Slomowi tz v. WAl ker, 429 So. 2d 797, 800
(Fla. 4th DCA 1983).

See also In re Graziano, 696 So. 2d 744 (Fla. 1997); In re

Davey, 645 So. 2d 398 (Fla. 1994); and Wil ker v. Florida

Department of Busi ness and Professional Regul ati on, 705 So. 2d

652 (Fla. 5th DCA 1998) (Sharp, J., dissenting).

C. Ceneral Authority to Discipline M. Carnouze.

76. Section 458.347(7)(g), Florida Statutes, provides the
fol |l ow ng:

(g) The Board of Medicine may i npose any
of the penalties authorized under ss.
456. 072 and 458. 331(2) upon a physici an
assistant if the physician assistant or the
supervi si ng physician has been found guilty
of or is being investigated for any act that
constitutes a violation of this chapter or
chapt er 456.
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77. The Board of Medicine (hereinafter referred to as the
"Board") has alleged that M. Carnouze viol ated the provisions
of Subsections 458.331(1)(m, (t), (v), and (nn), Florida
St at ut es.

D. Count One: Subsection 458.331(1)(m, Florida Statutes;

Medi cal Records.

78. I n Count One of the Anended Adm nistrative Conpl aint
it is alleged that M. Carnpuze viol ated Subsection
458.331(1)(m, Florida Statutes, which defines the follow ng
di sci pli nabl e of f ense:

(m Failing to keep |egible, as defined
by department rule in consultation with the
board, nedical records that identify the
I i censed physician or the physician extender
and supervi si ng physician by name and
professional title who is or are responsible
for rendering, ordering, supervising, or
billing for each diagnostic or treatnent
procedure and that justify the course of
treatnment of the patient, including, but not
limted to, patient histories; exam nation
results; test results; records of drugs
prescri bed, dispensed, or adm nistered; and
reports of consultations and
hospi talizati ons.

79. In the Arended Admi nistrative Conplaint, it has been
all eged that M. Carnpuze's nedical records were i nadequate in
one or nore of the follow ng ways:

a. He "failed to maintain |egible nedica
records in that Respondent's witten nedi cal

records for Patient A M are disorganized
and illegible."
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b. He "failed to maintain medical records that
justify the course of treatnent of Patient
A.M in that Respondent failed to identify a
treatnent plan for Patient AM"

c. He "failed to identify hinself by nane
and/ or professional title in the records of
any of the one hundred six (106) patients
treated at Weens ED during the period from
about April 2002 through June 2002, and
patients AM, CM, J.S., BM, RM, MF.,
GC, GB.,, KS, MAC, RS, CW, and
KM™"

d. He "failed to identify his supervising
physi ci an by nanme and professional title in
the records of any of the one hundred six
(106) patients treated at Weens ED during
the period fromabout April 2002 through
June 2002, and patients AM, C M, J.S
BM, RM, MF., GC, GB., KS, MAC
RS, CW, and KM"

80. The evidence failed to prove clearly and convincingly
that M. Carnouze's nedical records for AAM were inadequate.
The evidence also failed to prove clearly and convinci ngly, and
t he Departnment has conceded as nuch in Petitioner's Proposed
Recommended Order, that M. Carnouze viol ated Subsection
458.331(1)(m, Florida Statutes, by failing to include a course

of treatment for A M

81. The evidence did prove, however, clearly and
convincingly that M. Carnmouze failed to include both his name
and title in the nedical records for AM and the Pain Patients.
The evi dence al so proved cl early and convincingly that

M. Carnouze failed to identify any supervising physician by
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nane or title in the nedical records of AM, the Pain Patients,
and the 106 Patients.

82. Wiile there was testinony that it is "not custonary”
to include a physician assistant's nane and title or the nane
and title of the supervising physician in hospital nedical
records, Subsection 458.331(1)(n), Florida Statutes,
unequi vocally requires that the inclusion of this information.

83. The failure of M. Carnouze to include his nane and
title in the nmedical records for AM and the Pain Patients, and
to include the nane and title of his supervising physician in
t he nmedi cal records for AM, the Pain Patients, and the
106 Patients constituted a violation of Subsection
458.331(1)(m, Florida Statutes.

E. Count Two: Subsection 458.331(1)(t), Florida Statutes;

The Standard of Care.

84. In Count Two of the Anended Adm nistrative Conpl ai nt
it is alleged that M. Carnmouze violated the Standard of Care,
as defined in Subsection 458.331(1)(t), Florida Statutes:

(t) . . . [T]he failure to practice
nmedi cine with that |evel of care, skill, and
treatnent which is recognized by a
reasonably prudent simlar physician as
bei ng acceptabl e under simlar conditions
and circunst ances.
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85. In particular, it is alleged in the Arended
Admi ni strative Conplaint that M. Carnouze viol ated the Standard
of Care in one or nore of the follow ng ways:
a. M. Carnouze "did not attenpt endotracheal
i ntubation or any other nmeasures to treat
Patient AM's respiratory failure.”
b. M. Carnouze "failed to contact his
supervi si ng physician, the ED director,
and/or Patient AM's primary physician for
assistance in treating Patient AM"

c. M. Carnouze "failed to identify a treatnment
plan for Patient AM"

d. M. Carnmpuze "failed to consult his
supervi sing physician prior to ordering
Denerol, a controlled substance, for
Patients CM, J.S., BM, RM, MF., GC,
GB., KS, CW, MAC, RS, and KM

86. The evidence failed to prove that M. Carnouze
violated the Standard of Care in any way alleged in the
Adm ni strative Conplaint. The evidence concerning his treatnment
of AM proved that his failure to attenpt intubation of A M
earlier then he did was within the Standard of Care.

87. The evidence also failed to prove that M. Carnouze
failed to identify a treatnment plan for A M in violation of the
Standard of Care.

88. As to the other allegations of the Anmended
Adm ni strative Conplaint relating to Count Two, while sone of

t hose factual allegations included in the count were proved,

there was no cl ear and convi ncing proof that any violation of
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the Standard of Care was commtted by M. Carnouze. In
particular, the evidence did not clearly and convincingly prove
that M. Carnouze violated the Standard of Care when he failed
to contact Dr. Fernandez- Gonzalez or Dr. Ajit concerning his
treatnent of any patient.

89. The evidence failed to prove clearly and convincingly
that M. Carnouze violated Subsection 458.331(1)(t), Florida
St at ut es.

F. Count Three: Subsection 458.331(1)(v), Florida

St atutes; Scope of Practice.

90. In Count Three of the Amended Adm ni strative Conplaint
it is alleged that M. Carnouze viol ated Subsection
458.331(1)(v), Florida Statutes, which defines the follow ng
di sci pli nabl e of f ense:

(v) Practicing or offering to practice
beyond the scope permitted by | aw or
accepting and perform ng professiona
responsibilities which the |icensee knows or
has reason to know that he or she is not
conpetent to perform The board may
establish by rule standards of practice and
standards of care for particular practice
settings, including, but not limted to,
education and training, equipnent and
suppl i es, nedications including anesthetics,
assi stance of and del egation to ot her
personnel , transfer agreenents,
sterilization, records, performnce of
conplex or nultiple procedures, inforned
consent, and policy and procedure manual s.

28



91. In particular, it is alleged in the Arended
Admi ni strative Conplaint that M. Carnouze violated the
Subsection 458.331(1)(v), Florida Statutes, by "practicing
beyond the scope permitted by law' in one or nore of the
foll ow ng ways:

a. Not being "adequately supervised
by his supervising physician.”

b. Failing "to consult his supervising
physi cian prior to ordering controlled
substances, for Patients CM, J.S., B. M,
RM, MF., GC, GB., KS, CW, MAC
RS, and KM"

c. By noting a "final diagnosis in the records
of Patients RM, B.M, GB., KS., CW,
MAC, MF., RS, and KM"

92. Florida Admnistrative Code Rul e 64B8-30.012
establ i shes the scope of tasks which can be delegated to a
physi ci an's assistant:

(1) A supervising physician shal
del egate only tasks and procedures to the
physi ci an assi stant which are within the
supervi si ng physician’s scope of practice
The physician assistant may work in any
setting that is within the scope of practice
of the supervising physician’s practice.
The supervi sing physician's scope of
practice shall be defined for the purpose of
this section as "those tasks and procedures
whi ch the supervising physician is qualified
by training or experience to perform"”

(2) The decision to permt the physician
assistant to performa task or procedure
under direct or indirect supervision is nade
by the supervising physician based on
reasonabl e nedi cal judgnent regarding the
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probability of nmorbidity and nortality to
the patient. Furthernore, the supervising
physi ci an nmust be certain that the physician
assistant is know edgeabl e and skilled in
perform ng the tasks and procedures

assi gned. [Enphasis added].

(a) The follow ng duties are not
permtted to be delegated at all, except
where expressly authorized by statute:

1. Prescribing, dispensing, or
conpoundi ng nedi ci nal drugs.
2. Final D agnosis.

(b) The follow ng duties are not
permtted to be perfornmed under indirect
supervi si on

1. Routine insertion of chest tubes and
renoval of pacer wires or left atrial
nmoni toring |lines.

2. Performance of cardiac stress testing.

3. Routine insertion of central venous
cat heters.

4. Injection of intrathecal nedication
wi t hout prior approval of the supervising
physi ci an.

5. Interpretation of |aboratory tests, X-
ray studies and EKG s wi thout the
supervi sing physician interpretation and
final review

6. Admnistration of general, spinal, and
epi dural anesthetics; this may be perforned
under direct supervision only by physician
assi stants who graduated from Board-approved
progranms for the education of anesthesiol ogy
assi stants.

(3) Al tasks and procedures performed by
t he physician assistant nust be docunented
in the appropriate nedical record. The
supervi sing physician nust review, sign and
date all the physician assistant record
Wi thin seven (7) days.
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(4) In a nedical energency the physician
assistant will act in accordance with his or
her training and knowl edge to maintain life
support until a licensed physician assunes
responsibility for the patient.

93. Florida Adm nistrative Code Rul e 64B8-30.001(4),
defines "direct supervision" as "the physical presence of the
supervi si ng physician on the prem ses so that the supervising
physician is imedi ately available to the physician assistant
when needed."” Obviously, there was no "direct supervision" of
M. Carnouze during the rel evant tines.

94. Florida Adm nistrative Code Rul e 64B8-30.001(5),
defines "indirect supervision," as "the easy availability of the
supervi si ng physician to the physician assistant, which includes
the ability to conmuni cate by tel ecommuni cations. The
supervi si ng physician nust be within reasonabl e physical
proximty."

95. Dr. Fernandez-Conzal ez was 520 mles from Wens on the
days that M. Carnouze provi ded nedical services to patients
during April and June 2002. M. Carnouze, therefore, did not,
as required by Florida Admi nistrative Code Rul e 64B8-30.012,
perform services under "direct" or "indirect" supervision when
he treated Patient A M, the Pain Patients or any of the 106
Patients.

96. Because M. Carnouze practiced wthout the supervision

contenpl ated and required by Florida Adm nistrative Code Rul e
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64B8- 30. 012, M. Carnouze practiced or offered to practice
beyond the scope permitted by law in violation of Subsection
458.331(1)(v), Florida Statutes.

97. M. Carnouze argued in Respondent's Proposed
Recomended Order that he did not practice beyond the scope
permtted by | aw because his treatnent was in an "energency
setting." Although not cited, M. Carnouze is apparently
relying upon Florida Adm nistrative Code Rul e 64B8-012(4), which
all ows a physician's assistant to provide services even though
he or she is not being directly or indirectly supervised if
there is a "nedical energency." That provision, however, does
not apply to the type of "enmergency setting”" M. Carnouze was
in. That exception is clearly intended to govern the actions of
a physician's assistant who unexpectedly finds hinmself or
herself in a situation where a person is in need of immedi ate
attention. Under those circunstances, the physician s assistant
is allowed to "act in accordance with his or her training and
knowledge . . . ." Even then the services which the physician's
assistant may render are limted to act "to maintain life
support until a licensed physician assunes responsibility for
the patient.” The "exception" of Florida Adm nistrative Code
Rul e 64B8-012(4) does not apply to this case.

98. As to the second factual basis for the allegation that

M. Carnouze violated Subsection 458.331(1)(v), Florida
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Statutes, (that he failed to consult with Dr. Fernandez- Gonzal ez
prior to ordering Denmerol for the Pain Patients), Petitioner has
not explained howthis violation is different fromthe nore
general violation described in Finding of Fact 90.a. Petitioner
has not cited, nor has the undersigned found, any provision
governing the practice a physician s assistant that prohibits
ordering, as opposed to "dispensing” a controlled substance to a
pati ent independent of the issue of whether the physician's
assistant is properly supervised. It is, therefore, concluded
that M. Carnmopuze's failure to consult with Dr. Fernandez-
Gonzal ez prior to ordering Denerol for the Pain Patients was not
a separate violation.

99. Finally, the evidence proved clearly and convincingly
that M. Carnouze included a "diagnosis" for Patients R M,
BM, GB., KS, CW, MAC, RS, and KM The evidence
al so proved that the diagnosis included in their nedical records
was the only diagnosis made for these patients. It is,
t herefore, concluded that M. Carnouze's diagnhosis for these
patients was a "final diagnosis” that Florida Adm nistrative
Code Rul e 64B8-012(2)(b) prohibited himfrom maki ng.

100. Based upon the foregoing, it is concluded that the
Departnent proved clearly and convincingly that M. Carnouze
vi ol ated Subsection 458.331(1)(v), Florida Statutes, by

perform ng nedi cal duties when he was not adequately supervised
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by Dr. Fernandez- Gonzal ez and by noting a final diagnosis in the
medi cal records for Patients RM, BM, GB., KS, CW,
MAC, RS, and K M

101. The Departnent failed to prove clearly and
convincingly that M. Carnobuze commtted a violation of
Subsection 458.331(1)(v), Florida Statutes, by not obtaining
prior approval from Dr. Fernandez-CGonzal ez for ordering Denerol
for the Pain Patients. This violation is subsuned in the
violation as a result of inadequate supervision.

G Count Four: Subsection 458.331(1)(nn), Florida

Statutes; O her Violations.

102. I n Count Four of the Amended Admi nistrative Conpl ai nt
it is alleged that M. Carnouze viol ated Subsection
458.331(1)(nn), Florida Statutes, which defines the follow ng
di sciplinable offense: "Violating any provision of this chapter
or chapter 456, or any rul es adopted pursuant thereto."

103. In particular, it is alleged in the Arended
Adm ni strative Conplaint that M. Carnouze viol ated the
Subsection 458.331(1)(nn), Florida Statutes, by violating one or
nmore of the follow ng rules:

a. Florida Adm nistrative Code Rule
64B8- 30. 001(5), by failing to practice
within a reasonabl e physical proximty of

hi s supervi sing physi ci an;

b. Fl ori da Admi ni strati ve Code Rul e
64B8- 30. 004(2), by failing to submt any
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notification of changes in his enpl oynent
status; and

c. Florida Adm nistrative Code Rul e
64B8- 30. 012(3), by failing to obtain the
signature of Dr. Fernandez- Gonzal ez on the
records of any of the 106 patients treated
at Weens ER during the period from about
April 2002 t hrough June 2002, and Pati ent
A.M and the Pain Patients.
104. 1t has already been concluded that M. Carnouze
vi ol ated Subsection 458.331(1)(v), Florida Statutes, because of
his violation of the rules governing proper supervision of
physi cian's assistants. He should not, therefore, be
di sci plined agai n under Subsection 458.331(1)(nn), Florida
Statutes, by way of violating Florida Adm nistrative Code Rule
64B8- 30. 001(5).
105. Florida Adm nistrative Code Rul e 64B8-30. 004(2)
provi des the foll ow ng:
(2) Each physician assistant shall submt
changes to the Departnment on the form
approved by the Council and Boards, and
provi ded by the Departnment within 30 days of
any change in enploynent status.
106. No definition of "enploynment status” is included in

the Board's rules. The term"enploynent," when given its
commonl y under st and nmeani ng, however, contenpl ates a change, not
just of the |ocation where a person provides services, but a

change in the person's "enployer."” Gven this commonly

understood definition to the term "enpl oynent status," the
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evidence failed to prove clearly and convincingly that
M . Carnpuze underwent any "change in enploynent status" during
the relevant tines.

107. Finally, Florida Adm nistrative Code Rul e 64BS8-
30.012(3) requires that a physician’s assistant's "supervising
physi cian nmust review, sign and date all the physician assistant
record wwthin seven (7) days." The rule, while requiring
supervi si ng physician review, does not specifically place the
responsibility for that review on the physician’s assistant. It
is concluded that the responsibility was nore that of
Dr. Fernandez- Gonzalez that it was M. Carnouze's.

108. Based upon the foregoing, it is concluded that the
Departnent failed to prove clearly and convincingly that
M. Carnpuze viol ated Subsection 458.331(1)(nn), Florida
St at ut es.

H.  The Appropriate Penalty.

109. In determning the appropriate punitive action to
recommend to the Board in this case, it is necessary to consult
the Board's "disciplinary guidelines,” which inpose restrictions
and [imtations on the exercise of the Board' s disciplinary

authority under Section 458.331, Florida Statutes. See Parrot

Heads, Inc. v. Departnent of Business and Professional

Regul ation, 741 So. 2d 1231 (Fla. 5th DCA 1999).
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110. The Board's guidelines are set out in Florida
Adm ni strative Code Rule 64B8-8.001, which provides the
foll ow ng "purpose" and instruction on the application of the
penalty ranges provided in the Rule:

(1) Purpose. Pursuant to Section
456. 079, F.S., the Board provides within
this rule disciplinary guidelines which
shal | be inposed upon applicants or
i censees whom it regul ates under Chapter
458, F.S. The purpose of this rule is to
notify applicants and |icensees of the
ranges of penalties which will routinely be
i nposed unl ess the Board finds it necessary
to deviate fromthe guidelines for the
stated reasons given within this rule. The
ranges of penalties provided bel ow are based
upon a single count violation of each
provision listed; nultiple counts of the
vi ol ated provisions or a conbination of the
violations may result in a higher penalty
than that for a single, isolated violation.
Each range includes the | owest and hi ghest
penalty and all penalties falling between.
The purposes of the inposition of discipline
are to punish the applicants or |icensees
for violations and to deter themfromfuture
violations; to offer opportunities for
rehabilitation, when appropriate; and to
deter other applicants or |icensees from
vi ol ati ons.

(2) Violations and Range of Penalties.
I n i nmposing discipline upon applicants and
| i censees, in proceedings pursuant to
Sections 120.57(1) and 120.57(2), F.S., the
Board shall act in accordance wth the
follow ng disciplinary guidelines and shal
i npose a penalty within the range
corresponding to the violations set forth
bel ow. The verbal identification of
of fenses are descriptive only; the ful
| anguage of each statutory provision cited
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must be consulted in order to determ ne the
conduct i ncl uded.

111. Florida Adm nistrative Code Rule 64B8-8. 001 provides,
in pertinent part, the follow ng penalty guidelines for the
violations alleged in the Amended Adm nistrative Conpl aint:

a. Subsection 458.331(1)(nm), Florida Statutes: froma
reprimand to two years' suspension foll owed by probation, and an
admi ni strative fine of from $1,000.00 to $10, 000. 00;

b. Subsection 458.331(1)(t), Florida Statutes: fromtwo
years’ probation to revocation, and an adm nistrative fine from
$1, 000. 00 to $10, 000. 00;

c. Subsection 458.331(1)(v), Florida Statutes: fromtwo
years' suspension to revocation, and an admnistrative fine of
from $1, 000. 00 to $10, 000. 00; and

d. Subsection 458.331(1)(nn), Florida Statutes: for any
of fense not specifically listed, based on the severity of the
of fense and the potential patient harm froma reprimnd to
revocation and an admi nistrative fine of from $1,000.00 to
$10, 000. 00.

112. Florida Admi nistrative Code Rul e 64B8-8. 001(3)
provides that, in applying the penalty guidelines, the follow ng
aggravating and mtigating circunstances are to be taken into
account:

(3) Aggravating and Mtigating
Circunst ances. Based upon consi deration of
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aggravating and mtigating factors present
in an individual case, the Board nay deviate
fromthe penalties recomended above. The
Board shall consider as aggravating or
mtigating factors the foll ow ng:

(a) Exposure of patient or public to
injury or potential injury, physical or
ot herwi se: none, slight, severe, or death;

(b) Legal status at the tine of the
of fense: no restraints, or |egal
constraints;

(c) The nunber of counts or separate
of fenses established;

(d) The nunber of tines the sane offense
or of fenses have previously been conmtted
by the licensee or applicant;

(e) The disciplinary history of the
applicant or licensee in any jurisdiction
and the length of practice;

(f) Pecuniary benefit or self-gain
inuring to the applicant or |icensee;

(g) The involvenent in any violation of
Section 458.331, Florida Statutes, of the
provi sion of controll ed substances for
trade, barter or sale, by a licensee. In
such cases, the Board will deviate fromthe
penal ti es reconmended above and i npose
suspensi on or revocation of |icensure;

(h) Any other relevant mtigating
factors.

113. In Petitioner's Proposed Recommended Order, the
Department has requested that it be recomended t hat
M. Carnmouze be subjected the follow ng discipline:

a. A reprinmnd,

b. A fine of $10, 000;

c. Five hours of continuing nedical education (hereinafter
referred to as "CVE") in energency nedicine and five hours of

CMVE in nedical risk nmanagenent;

39



d. Fifty hours of comunity service;

e. An affidavit from Respondent certifying he has read
Chapters 456 and 458, Florida Statutes, and Florida
Adm ni strative Code Rul e 64B8- 30.

f. Conpletion of a conpetency eval uation by a Board
approved eval uat or

g. Probation with direct supervision for one year; and

h. A suspension of his license for one year (wWith six
mont hs stayed, provided he conplies with probation).

114. The Departnent's suggested penalties are based upon
t he assunption that nost of the allegations of the Anmended
Admi ni strative Conplaint had been proved. That is not, however,
t he case. Wat has been proved are the follow ng violations:

a. Aviolation of Subsection 458.331(1)(n), Florida
Statutes, due to the failure of M. Carnouze to include his nane
and title in the nmedical records for A M and the Pain Patients,
and to include the name and title of his supervising physician
in the nedical records for A M, the Pain Patients, and the 106
Patients; and

b. A wviolation of Subsection 458.331(1)(v), Florida
Statutes, due to the fact that M. Carnouze perfornmed nedica

duti es when he was not adequately supervised by Dr. Fernandez-
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Gonzal ez and by noting a final diagnosis in the medical records
for Patients RM, B.M, GB., KS, CW, MAC, RS, and
K M

115. Having carefully considered the facts of this matter
in light of the provisions of Florida Adm nistrative Code Rule
64B8-8. 001, it is concluded that the Board should issue a
repri mand, place M. Carnouze's |icense on probation for one
year, require that he pay an adm nistrative fine of $5,000. 00,
require that he performfive hours of CME in a subject(s)
determ ned appropriate by the Board, and suspend his |license for
six months (with the suspension stayed provided he conplies with
probati on).

116. It is not recommended that M. Carnouze be required
to performcomrunity services because the Board' s rules do not
aut hori ze such a penalty.

117. It is also not recommended that M. Carnouze be
required to conplete a conpetency eval uation by a Board approved
eval uator or be required to undergo direct supervision for one
year because the evidence in this case failed to prove that
M. Carnouze's treatnent of patients while at Wens fell short
of what was required of himin terns of the substantive service
he provided. M. Carnouze, who has not been disciplined by the
Board prior to this matter, fell short, not in his care, but in

his failure to follow procedures clearly established to regul ate
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his authority to provide nedical services; he practiced without
the required supervision and w thout adequately recording

i nformati on concerning his position in medical records. Wat
M. Carnouze needs is to be instructed on proper supervision and
to have sonmeone who will ensure that he is received the
supervision required, either direct or indirect. This need
shoul d be net through the ternms of his probation as established
by the Board.

118. Finally, it is not recommended that M. Carnouze be
required to read the statutes or rules which govern his license.
The val ue of such an exercise seens doubtful. Sinply requiring
himto read the law will not ensure that he fully understands
what is required of himas a physician’s assistant. Again, what
he needs is instruction on what constitutes adequate
supervi si on

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the a final order be entered by the Board
of Medicine finding that, Arnal do Carnouze, P.A., has viol ated
Subsections 458.331(1)(m and (v), Florida Statutes, as
described in this Recommended Order; issuing a reprinmnd;
pl aci ng M. Carnouze's |license on probation for one year;

requiring that he pay an adm nistrative fine of $5,000.00;
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requiring that he performfive hours of CME in a subject(s)

determ ned appropriate by the Board; and suspending his |icense

for six nonths (wth the suspension stayed provided he conplies

wi th probation).

DONE AND ENTERED this 13th day of Decenber, 2006, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED

I rving Levine
Mat t hew Casey

Assi stant s Genera

Fl ori da.

LARRY J. SARTIN

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 13th day of Decenber, 2006.

Prosecution Services Unit
Departnent of Health

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

Julie Gall agher, Esquire

G eenberg Taurig, P.A

101 East Col | ege Avenue

Tal | ahassee, Florida 32301
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Larry McPherson, Executive Director
Board of Medi ci ne

Department of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

R S. Power, Agency Cerk
Department of Health

4052 Bald Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Tinmothy M Cerio, CGeneral Counsel
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Dr. M Rony Frangois, Secretary
Department of Health

4052 Bal d Cypress Way, Bin A00
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recommended order should be filed with the agency that
wll issue the final order in these cases.

44



